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RICHARD A. LOWE (“Respondent™) and the DIVISION OF OCCUPATIONAL
AND PROFESSIONAL LICENSING of the Department of Commerce of the State of Utah
(“Division™) sttpulate and agree as follows

1 Respondent admits the junisdiction of the Division over Respondent and over the
subject matter of this action

2 Respondent acknowledges that Respondent enters into this Stipulavon knowingly and

volumanly



3 Respondem understands that Respondent has the right to be represented by counsel in
this matier and Respondent's signature below signifies that Respondent has either consulted with
an attorney or Respondent waives Respondent’s right to counsel 1n this matter

4 Respondent understands that Respondent 1s entitled to a hearing before the State of
Utah’s Board of Pharmacy (“*Board"), or other Division Presiding Officer, at which ume
Respondent may present evidence on Respondent’s own behalf, call witnesses, and confront
adverse wilnesses Respondent understands that by sigrung this document Respondent hereby
waives the nght (o a heaning, the night to present evidence on Respondent’s own behalf, the night
to call witnesses, the nght to confront adverse wiltnesses, and any other rights to which
Respondent may be entitled in connection with said hearing  Respondent understands that by
signing this document Respondent hereby waives all admimistrative and judicial review as set
forth 1n §§ 63G-4-301 through 63G-4-405, and Utah Administrative Code R156-46b-12 through
R156-46b-15

5 Respondent waives the nght to the 1ssuance of a Petition and a Notice of Agency
Action 1n this matter

6 Respondent understands that this Stipulation and Order, 1f adopted by the Dhrector of
the Division, will be classified as a public document  The Division may release this Stipulation
and Order, and will release other information about this disciplinary action against Respondent’s
licenses, to other persons and entities

7 Respondent admits the following facts are true

a On or about August 1, 1984 Respondent was first licensed to practice
pharmacy and 10 dispense controlled substances in the State of Utah



On or about June 15, 2005, Pharmacy X (1dentity withheld for purposes of
confidentiality) was licensed by the Division to operate as a Class A retail
pharmacy and to dispense controlled substances 1n the State of Utah
Respondent was hired to work at Pharmacy X on average 20 to 25 hours a
month and was paid a contracted amount Respondent also worked as the
pharmacist-in-charge at Pharmacy Y which 1s also a class A-retail
pharmacy

Between June 15, 2005 and July 15, 2007, Respondent worked as the
pharmacist-in-charge at Pharmacy X Respondent pnmarily worked after
hours when no other employees of Pharmacy X were present Respondent
would review and dispense between forly to eighty prescriptions each day
he worked at Pharmacy X Respondent would review prescrniptions which
had allegedly been i1ssued by prescribing practinoners throughout the
United States for patients who also resided throughout the United Siates,
as well as those that resided 1n Utah  These prescriptions had allegedly
been venfied by customer service representatives at Pharmacy X

On or about June 28, 2006 Respondent signed a “Pharmacy Self-
Inspection Report™ for Pharmacy X, whereby Respondeny, as the
pharmacist-in-charge for Pharmacy X, attested that the information
contained 1n the self inspection report was truthful, correct, and complete

On or about August 14, 2006 Respondent while working at Pharmacy Y
was questioned by a Division invesugator as 1o whether Respondent was
currently working at any other pharmacy Respondent demied working at
any other pharmacy besides pharmacy Y, although Respondent was
currently working at Pharmacy X

On or about July 18, 2007 the Drug Enforcement Agency ("DEA™)
excculed a search warrant at Pharmacy X At this same ime Respondent
was interviewed by two Division investigators at Pharmacy Y
Respondent acknowledged that Pharmacy X was 1n violation ot several
state and federal laws and rules

The findings from the investigation and search warrant by the Division and
the DEA found that Pharmacy X had engaged in the followng violations

M Pharmacy X knowingly dispensed controlled substances on the
basts of prescniptions that were not 1ssued n the usual course of
professional treatment, or for a legitimate medical purpose by an
individual practilioner acting 1n the usual course of his professional
practice. in violauon of 21 CF R § 1306 04
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(2) On six occasions between Seplember 2006 and June 2007,
Respondent personally dispensed Phentermune, a Schedule 1V controlled
substance, 10 nvestigators who ordered the substance from the website
www rxdietoill com On each of these six occasions, investigators
provided false 1dentities, false physician names, and false DEA registration
numbers The false names used by the tnvestigators had common
surnames, mailing addresses, and billing addresses Respondent failed 1o
venfy the prescription information provided, and dispensed approximately
540 dosage units of Phentermine to the investigators Pharmacy X knew
or had reason 10 know that the invesugators were attempting to obtain
drugs by fraud or misrepresentation

(3) Pharmacy X routinely referred customers withoul legitimate
controlled substance prescriptions to the website www usdietmed com
On five occasions between Seplember 7, 2006 and Oclober 5, 2006, when
1t appeared thal onhine patients could not provide legitimate physician
information, Pharmacy X referred the online patients 10 another Internet
website that would provide controlled substances without prescriptions
Pharmacy X informed the customers who did not have legitimate
prescriptions as follows “I{ you do not have a doctor that will prescribe
this medication then you can order from www usdictmeds com They
have the lowest prices for those without a preseription, which 1s more
expenstve than us, but way cheaper than going to a doctor” or words to
that effect Pharmacy X received a fee from online customers to whom 1t
provided this information Investigators subsequently purchased
controlled substances from the website www usdietmeds com without
legitimate prescriptions Pharmacy X solicitations violated the federal
Controlled Substance Act

4) Dr Doe (1dentity withheld for purposes of confidentiality) and his
medical office staff consistently referred weight-loss seeking customers 10
Pharmacy X and the website www rxdietpills com The website advised
Its customers to use Dr Doe as the prescribing practitioner  Pharmacy X
likew1se advised drug-secking customers who did not have a physician to
list Dr Doe as their authorizing physician Dr Doe subsequently filled
those prescniptions Dr Doe had signed an agreement with DEA not to
prescribe Phentermine Pharmacy X violated the Utah Pharmacy Practice
Act each ume 1t dispensed a controlled substance prescription that was
purporiedly prescribed by Dr Doe because Dr Doe was not then
authonized to prescribe Phentermine  The owners and most employees of
Pharmacy X knew that Dr Doe was restricted from prescnbing
Phentermine by the DEA  The owners and employees of Pharmacy X
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knew or had reason 10 know that prescriptions prescribed by Dr Doe were
being prescribed 1n violation of Utah Admimistrative Code R156-37-604

(5)  Onorabout January 31, 2006 the Tennessee Board of Pharmacy

1ssued a Cease and Desist Order to Pharmacy X forbidding 1t from

dispensing prescription medications to residents of Tennessee Pharmacy

X was not licensed to dispense prescription medications o residents of |
Tennessee Pharmacy X failed to repont the Tennessee Cease and Desist

Order to the Division

(6}  On or about December 18, 2006 the North Carolina Board of
Pharmacy 1ssued a Cease and Desist Order 1o Pharmacy X forbidding 1t
from dispensing prescription medications to residents of North Carolina
Pharmacy X was not licensed to dispense prescription medications to
ressdents of North Carolina  Pharmacy X failed 1o report the North
Carolina Cease and Desist Order to the Division

(7)  Pre-counted and unlabeled bottles of a drug later identified as
different dosage umts of Phentermine were stacked within the pharmacy
The pharmacy was not equipped to permut the orderly storage of
prescription drugs and devices tn a manner to permit clear identification,
separation, and easy retneval of products in an environment necessary {o
maintain the integnty of the product inventory

(8)  Frequenily no pharmacist was present in Pharmacy X Non-
licensed pharmacy personnel were routinely able to access the pharmacy
area The alarm system of Pharmacy X was not functioning and 1t could
detect entry of individuals into the pharmacy area at all imes when the
pharmacy was closed

(%) No controlled substance inventory exisied for any of the controlled Lo
substances within Pharmacy X ‘

(10)  Respondent did not mantain a medication profile system for
patients of Pharmacy X

(11) Non-licensed pharmacy personnel had access to controlled
substances and delivered controlled substance prescriptions to patients
when a pharmacist was not present at the pharmacy

(12)  Non-licensed supportive personnel engaged n activities which
constituted the practice of pharmacy at Pharmacy X



(13) Pharmacy X did not have current editions of all applicable
reference publications in print or electronic format readily available and
retrievable

(14)  Pharmacy X did not post the hicenses of all licensed pharmacy
employees

(15) Pharmacy X sink did not provide hot water

(16)  From on or about July I, 2005 to on or about July 1, 2007
Respondent failed to submit accurate and complete information to the
Utah Controlled Substance Database (“database™) as set forth tn Utah
Code Ann § 58-37-7 5(4) and Utah Admitustrative Code R156-37-502(8)
Pharmacy X was informed of the fatlure to report by the database manager,
but Pharmacy X failed to provide the required data Responden, as the
pharmacist-in-charge for Pharmacy X was responsible for ensuring that all
controlled substances dispensed from Pharmacy X were properly
submitted to the Utah Controlled Substance Database

h Respondent, as the pharmacist-in-charge for Pharmacy X, fatled to follow the

operauing standards for a pharmacist-in-charge as set forth in Utah Admmsirauive
Code R156-17b-603

(7)  Respondent admits that Respondent’s conduct descnbed above 1s unprofessional
conduct as defined in Utah Code Ann § 58-1-501(2)(a) and (h), § 58-37.7 5(4), § 58-17b-502(1),
(6), and (7), Utah Administrattve Code R156-17b-502(6), (11). and {14), R156-17b-603, and
R156-37-502(2) and (8), and that said conduct justifies disciplinary action against Respondent’s
license pursuant to Utah Code Ann § 58-1-401(2)a) Respondent agrees that an Order, which
constitutes disciphnary action against Respondent’s licenses by the Division pursuant to Utah
Admimstranive Code R156-1-102(7) and Utah Code Ann § 58-1-401(2), shall be entered 1n this
matter as follows

(1)  Respondent shall pay an administrative penalty to the Division in the amount of
$1,000 00 (one-thousand dollars), pursuant to Utah Code Ann § 58-17b-401(6), §
58-17b-504(5), and Utah Administrative Code R156-17b-402, within-96-éays-of
the effective date of this Supulation and Order. o (5:X) months
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(2

Respondent's licenses shall be revoked Those revocations shall be immediately
stayed and Respondent’s licenses shall be subject to term of probation for a period
of three years The period of probation shall commence on the effective date of
this Stipulation and Order, which 1s the date the Division Director signs the Order
During the penod of probation, Respondent shall be subject to all of the following
terms and condiions 1f the Board or Division later deems any of the conditions
unnecessary such deletions may be made by an amended order 1ssued unilaterally
by the Division

(a)

(b)

(c)

(d)

(e)

)

Respondent shall meet with the Board and Division within thirty (30) days
of signing of the accompanying Order and on a quarterly basis, or at other
greater or lesser frequency as determined by the Board and Division for
the duration of the probationary period thereafier to assess the progress of
Respondent’s probation Respondeat shall meet with the Board and
Division at the first scheduled Board meeting atter the effective date of the
Order wath a plan for Respondent’s probation Respondent shall meet
with a Division staff member to review the Stipulation and Qrder prior (o
meeting with the Board

Respondent shall submit a practice plan to the Division and Board Onee
appraved by the Duwvision and Board, Respondent shall practice according
to the terms of the practice plan  The Division and Board may penodically
require changes in the practice plan

Respondent may not work as a pharmacist-in-charge until the Board and
Division determine that Respondent may do so

Respondent shall notify any employer of Respondent’s restricted status
and the terms of this Supulation and Order  Respondent shall provide a
copy of this Stipulation and Order 1o Respondent’s empioyer and cause
Respondent’s employer 1o acknowledge to the Division and Board

i wniting that a copy of the Order has been provided to the employer

The employer shall submit employer reports 1o the Division and Board on
a monthly basis for the first six months and quarterly thereafier, or at such
frequency as directed by the Division or Board The employer shall write
the Division and indicate whether the employer will provide the peniodic
employer reports

Respondent shall work under the general supervision of a pharmacist
heensed 1n good standing with the Division

Respondent shall complete all terms and conditions of any criminal
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(8)

(h)

"

)

(k)

sanctions, ncurred before or duning the penod of this agreement, including
probation or parole If Respondent has not successfully completed all the
terms and conditions of Respondent's criminal probation at the time
Respondent's administrative probationary penod ends, the period of
Respondent's administrative probation shall be extended unul all the
conditsons of Respondent's criminal probation have been successfully
completed

Respondent shall noufy the Division and Board within one (1) week of
any change of employer or employment status Thus 1s required regardless
of whether Respondent 1s employed in Respondent’s licensed occupation
The notification shall be 1n writing

Respondent shall lim1t Respondent’s practice 1n accordance with the terms
of probation, unless the Division and the Board authorize changes

[n the event that Respondent leaves Utah for a period longer than 60 days,
Respondent shall noufy the Division and the Board in wning of the dates
of departure and return  The licensing authornities of the jurisdiction to
which Respondent moves must be prompily notilied of the provisions of
this Stipulation and Order  Periods of residency or practice outside Utah
may apply to the reduction of the probation period if the new state of
residency places Respondent’ license on probation with equal or greater
terms and conditions

Periods of unemployment or employment 1n other fields of practice shall
be reported by Respondent 10 the Division and shall not count toward
completion of probation Should Respondent not be employed 1n
Respondent’s licensed occupation durtng Respondent’s probationary
penod for a consecutive period of more than sixty (60) days, that period
shall not apply to the reduction of probation. though the terms of probation
shall remain apphicable 1f the Respondent works less than full-ime 1in
Respondent’s licensed occupation, the reduction of any remaiming
probationary umec shall occur on a pro-rata basts, 1n relation 10 a full-ume
position of 40 hours worked per week Respondent must work at least
sixteen (16) hours per week and no more than forty-eight (48} hours per
week to be considered “practicing” 1n Respondent’s profession

Should other acts of unprolessional conduct come 1o the attention of the
Division or Board which have occurred prior to the entry of the Order m
1his case or should Respondent violate probation in any respect, the
Division may, in addition to taking actron as provided for herein, after
giving Respondent notice and the opportunity to be heard, revoke
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)

(m)

(n)

(0)

(P}

(q)

(r)

(s)

probation or impose sanctions 1n accordance with applicable law

If a petition 1s filed against Respondent during Respondent’s probation,
the penod of probation shall be extended until the matters atleged in the
petition are fully resolved

Respondent shall immedately noufy the Division, in wriung, of any
changes 1n pnivate or professional address and agrees that written
communication by the Division and/or the Board shall be mailed to
Respondent at the last address provided to the Division via first class U S
Mail, and shall constitute notice to Respondent

Failure to pay for any of the costs assoctated with this probation shall be
considered a violation of this Order Respondent further agrees to
complete all conditions of probation 1n a imely manner Where a specific
ume for completion 1s not stated in this Order, 1t shall be within the
Division and Board's discretion to set a time for completion

Respondent shall successfully complete four hours of conuinuing
professional education courses focusing on ethics and pharmacy law The
courses shall be pre-approved by the Board and Division The courses
shall be completed within one year of the effective date of this Supulation
and Order The courses shall not count toward the regular continuing
professional education requirement for hicense renewal Respondent shall
provide documentation to the Division and Board of successful completion
of the courses

Respondent shall keep Respondent’s Utah licenses current during 1he
period of probation

Respondent shall notify the Division immedhately 1f Respondent 1s charged
or arrested with any cnminal conduct and understands that a conviction 1s
a violation of this agreement Respondent shall noufy the Division if
Respondent 1s hospitalized or enters into a ireaiment program

Respondent shall not work in any floaling, on-call, PRN (“pro re nata™),
“as needed” pools, or temporary staff agencies

Respondent shall complete and submit to the Board a self-assessment
report monthly for the first six months, then quarterly thereafter, unless
directed by the Division or Board (o submut the report at another
frequency The self-assessment report shall be completed on a form
prescribed by the Division
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9 Upon approval by the Director of the Division this Stipulation and Order shall be the
final compromise and settiement of this non-ciminal administrauve matter  Respondent
acknowledges that the Director 15 not required to accept the terms of this Stipulation and Order
and that 1f the Director does not do so, this Stipulation and the representations contained therein
shall be null and void, except that the Division and the Respondent waive any claim of bias or
prejudgment they rmght otherwise have with regard to the Director by virtue of her having
reviewed this Supulation, and this waiver shall survive such nullification

10 Respondent shall abide by and comply with all applicable federal and state Jaws,
regulanons, rules and orders related 1o the Respondent's licensed practice

11 This document constitutes the entire agreement between the parties and supersedes
and cancels any and all pnor negouiations, representations, understandings or agreements
between the parties regarding the subject of this Stipulation and Order There are no verbal
agreements that modify, interpret, construe or affect this Stipulation Respondent agrees not to
lake any action or make any public statement, that creates, or tends 1o create, the impression that
any of the matters set forth in this Stipulation and Order are without factual basis A public
statement includes statements to one or more Board members during a meeting of the Board
Any such action or siatemeni shall be considered a violation of this Stipulation and Order

12 The accompanying Order becomes effective immediately upon the approval of this
Stipulation and signing of the Order by the Division Director Respondent shall comply with all
the terms and conditions of this Stipulation immediately following the Division Director’s

signing of the Order page of this Supulation and Order Respondent shall comply with and
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umely complete all the terms and condiuions of probanion 1f a ime penod for completion of a
term or condition 18 not specifically set forth in the Stipulation and Order. Respondent agrees that
the time period for completion of that term or condition shall be set by the Board Failure to
comply with and tumely complete a teem or condition shall constitute a violation of the
Strpulation and Order and may subject Respondent 1o revocation or other sanctions

13 If Respondent violates any term or condition of this Stipulation and Order, the
Division may take action against Respondent, including imposing appropriate sanction, in the
manner provided by law Such sanction may include revocation or suspension of Respondent’s
hcense, or other appropriate sanction

14 Respondent has read each and every paragraph contained in this Stipulation and
Order Respondent undersiands each and every paragraph contained in this Stipulation and

Order Respondent has no quesuons about any paragraph or provision contained in this

Supulation and Order
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ORDER

THE ABOVE STIPULATION, 1n the matter of RICHARD A. LOWE, 1s hereby
approved by the Division of Occupational and Professional Licensing, and constitutes my
Findings of Fact and Conclusions of Law 1n this matter The 1ssuance of this Order 1s
disciplinary action pursuant to Utah Administrative Code R156-1-102(7) and Utah Code Ann §
58-1-401(2) The terms and conditions of the Supulation are incorporated herein and consutute

my final Order in this case

DATED this / day of ‘ﬂ(( aem b 24 . 2008

DIVISION OF OCCUPATIONAL AND
PROFESSIONAL LICENSING

\/.,..&M&;

F DAVID STANLEY
Director

Investigator Jared Memmott



