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INTHE STATT OF UTT ALl

CAst. N0 DoPL 2011-H7h

BIRCH FAMILY PHARMACY (“Respondent 7y and the IVISION OF
OCCUPATIONAL AND PROFESSIONAL LICENSING ot the Department ol Commerce ol
the State of Utah ( Division ™) stipulate and agree as lollows

I Respondent adimits the junsdiction ot the Division over Respondent and over the
subject matter of this action Sheldon Buys Birch s the owner of Birch Family Pharmacy

2 Respondent acknowledges that Respondent enters mto this Stipulation knowimgly and

voluntanly



3 Respondent understands that Respondent has the right 1o be represented by counsel in
this matter and Respondent™s signature below signifies that Respondent has either consulted with
an attorney or Respondent wanves Respondent’s right o counsel 1n this matter

4 Respondent understands that Respondent 1s entitled to a hearing before the Suate of
l'tah™s Board of Pharmacy (“Board™) or other Dnision Presiding Otficer at which ime
Respondent may present evidence on Respondent s own behalt. call witnesses and contront
adverse witnesses  Respondent understands that by signming this document Respondent hereby
wanves the night to a heaning. the nght to present evidence on Respondent’s own behalf the right
to call witnesses, the right o contront adverse winesses. and any other rights o which
Respondent may be entitled i connection with said hearing - Respondent understands that by
signing this document Respondent hereby knowingly and imtelligently wanves the night o all
administrative and judicial review as set torth in Utah Code Ann §% 63G-4-301 through 63(-4-
405 and Utah Admmistratine Code R151-46b-12 through R151-46b-15 Respondent and the
Division hereby express their intent that this matter be resalved expeditiously through suputaton
as contemplated m Utah Code Ann § 63G-4-102¢4)

5 Respondent wanves the nght to the issuanee of a Petition and a Notice of Agency
Action in this matter

6 Respondent achnowledges that this Supulation and Order. i adopted by the Director
of the Division, will be classified as a public document  The Division may release this
Supulation and Order and will release other injormation about this disciplinary action against

Respondent s hieenses o other persons and entities



-

Respondent admits the following facts are truc

L]

Ui

On or about April 12, 2010 Respondent was {irst heensed to practice as a
pharmacy and to dispense controlled substances in the State ot Utah

Respondent was lormerly licensed as RSP Pharmaceutical Corp d'b'a Birch
Pamily Pharmacy  That pharmacy s icense became activ e on or sbout September
7. 2007 and was voluntanly surrendered on April 5. 2010 when it moved
locations and changed names

In 1 ebruary 2010 Respondent s stail transferred unauthorized preseriptions trom a
compeutor pharmacy 10 Birch Pharmacy without the customer’s permission  The
patient had authorized one prescription 1o be transterred  but instead Respondem
requested all of the patient’s ongoing preseriptions be transterred  Respondent
had previously been warned by the Division about this behavior in the past

A new opening inspection occurred at Birch 1 amily Pharmacy on or about August
10. 2010 It was discovered that Respondent had failed to reconetle shortages ol
drugs with the closing inventory and did not file any DI A 106 forms for losses ol
controlled substances

Respondent has accepted social secunity numbers of customers 1n the past as a
torm of positive 1denufication for controlled substances  Social secunity numbers
may not be used as positive identification

Respondent submitted muluple talse DEA - dummy numbers ™ tor over fitty
prescriptions to the Utah Controlled Substance Database between 2009 and 2010

In Julv 2011 Respondent compounded prescription mudications which were then
provided w another pharmacy to be held within stock imventory tor subsequent
dispensing

Respondent admuts that Respondent’s conduct descnibed aboye 1s unprolessional

conduct as defined in Utah Code Ann § 38-1-501(2)a) and (h). ¥ 38-17b-302¢13) § 38-37i-

2032y and U tah Admmistrative Code R156-17b-612(5), and R1356-37-502(3) and that said

conduct justifies disciplinany action against Respondent’s license pursuant to Utah Code Ann @

38-1-401(2)2) Respondent agrees that an Order which constitutes disciphinany action agaimsi



Respondent s leenses by the Division pursuant to Uah Adminsstrative Code R136-1-102(0) and
['tah Code Ann & 58-1-401(2) shall be entered 1n this matter as follows

{d) Respondent's hicenses shall be publicly repnimanded tor the conduct
desenbed i paragraph 7 above

(b) Respondent shall pay an administratinve penalty ot $1 000 00 (one-
thousand dotlars) to the Division pursuant to Utah Code Ann & 38-17b-
304¢5) and Utah Admimistrative Code R156-17b-402 within 90 davs of the

eliective date of this Supulation and Order

(c) Respondent shall immediately cease and desist trom the conduct deseribed
in paragraph 7 above

9 T'hws Supulanon and Order. upon approval by the Director ot the Division shall be the
[inal compromise and settlement of this non-criminal admimistrative matter - Respondent
acknowledges that the Director 1s not required to accept the terms of this Supulation and Order
and that il the Director does not do so this Stipulation and the representatons contained therein
shall be null and voud  except that the Diviston and the Respondent waive any claim of bias or
prejudgment Respondent might have with regard 10 the Director by virtue ol her having reviewed
this Stipulation. and this wanver shall survive such nulbticauon

10 Respondent agrees to abide by and compty with all applicable federal and state jaws,
regulations, rules and orders related to the Respondent™s heensed practice

1T Lhis document constitules the entire agreement between the parties and supersedes
and cancels any and all prior negouations, representations understandings or agreements
between the parties regarding the subject of this Stipulation and Order  There are no verbal
agreements that modity anterpret construe or atfect this Stipulation

12 The terms and condimons of this Supulation and Order become etlectne



immediately upon the approval of this Supulation and signing ol the Order by the Division
Dhirector Respondent must comply with all the terms and conditions of this Supulation
immediately tollowing the Drivision Director’s signing of the Order page of this Stupulation and
Order  Respondent shall complete all the terms and conditions contained n the Stipulation and
Order i a timehh manner 1 a ttme period for completion of a term or condition 14 not
spectiically set forth in the Supulation and Order. Respondent agrees that the time penod for
completion ot that term or condition shall be set by the Board | atlure (o complete a term or
condition in g timely manner shall constitute a vielation of the Supulation and Order and may
subject Respondent o reyocation or other sanctions

13 11 Respondent violates any term or condition of this Supulauon and Order the
Division may take action against Respondent including imposing appropriate sanction in the
manner provided by law - Such sanction may include revocation or suspension of Respondent s
heense or other appropriate sanction

14 Respondent understands that the disciplinary action taken by the Division n this
Supulaton and Order may adversely atlect any hicense that Respondent may possess i another
state or any application tor licensure Respondent may submit 1n another state

15 Respondent has read cach and every paragraph contained 1n this Stipulation and
Order  Respondent understands cach and every paragraph contatned m thes Stpulatron and
Order  Respondent has no gquestions about any paragraph or provision contamed in this

Stipulation and Order
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DEBRA A. HOBBINS, DNP, APRN, LSAC SHELDON BUYS BIRCH
Burcau Manager Birch Family Pharmacy
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MARK 1 SHURII FFIE
ATTORNEY GENIRAL

BY LRk —
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C ounse] tor the/Thvision

DALL le Lo ley



ORDER

1HI: ABOVE STIPUL ATTON. in the matier of BIRCH FAMILY PHARMACY, 1«
hereby approved by the Division ot Occupational and Professional | icensing and constitutes my
I'indings ot 1 act and Conclusions of [ aw in this matter  The 1ssuance of this Order 15

disciplinany action pursuant to Utah Admimistratine Code R156-1-102(6) and [ tah Code Ann

538-1-401(2)  The terms and conditions of the Stipulation are incorporated herein and constitute

miv 11nal Order i this case

(& .
DATE D ths | day of Daemf_x_r 2011

DIVISION O OCCUPATIONAL AND
PROFESSIONAIL 1 [CENSING

MARK B. STEINAGEL
Director

Investigator  Jared Memmolt



