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FINDINGS OF FACT

] On March 21 2008. a judgment information was entered against Steve
Wakeman Petitioner's owner. 1n tavor of Thomas and Terri Mainwartng in the amount of
$69.76!1 48 plus costs and 1nterest. in the Third District Court. Case No 086906354

2 On February 23 2011 a Notice of Agency Action was 1ssued by the
Division agatnst Petitioner's contractor hicense tor fatlure 1o maintain financial
responsibility based on the Mainwaring judgment  The Notice was also based on
Peutioner's misrepresentation 1n 1ts renewal applicatton that all judgments had been paid
in fult' The Notice notified Petitioner that there would be no evidentiary hearing, but 1t
was entitled to subnut a wrilten response

3 Petittoner represented by counsel, filed a response on March 28 201 1.
explaiming that the Mainwaring judgment had been entered against Mr Wakeman in the
state of Anzona without his knowledge but that the judgment had been discharged 1n
Apr1i 2008 1n the Bankruptcy court upon Mr Wakeman's filing for bankruptey
protection

4 By letter dated April 1'H 2011 the Division notified Petitioner's counsel
that based upon Petitioner's written response an amended notice would be tiled against
Peuitioner's license for tailure to disclose Mr Wakeman's bankruptcy filing The letter
also notitied counsel that Petitoner could demonstrate financial responsibility by

providing a license bond. and that in order for the bond amount to be determined

: Petitioner answered Yes (o the rerewal application question  [h]ave all judgments, hiens, taves

and child support payments been paid as required and have alt bankruptcies been reponed 1o DOPL™



Petitioner would need to submit a copy of 1ts most recent income tas return and financial
slatement

5 Alsoon Apnil 11 2011 an Amended Notice of Agency Action was filed
against Petiioner In addition 1o the Mainwaring judgment and failure to disclose that
ludgment upon renewal the Amended Notice alleged that substantial debts and
obligations and a negative equity ot $115.080 00 resulted in Mr Wakeman's bankruptcy
filing, and that Petitioner failed to disclose the bankruptey filing upon renewal of 1ts
license The Amended Notice again notified Petitioner that 1t was not entitled to an
evidenuary hearing but could submit a written response within 30 days

6 On May {1 2011, Peuttoner's counsel submitted Petitioner's credit report
and argued that a bond would not be required because the bankruptcy filing was more
than three years ago

7 By leuter dated May 18 2011 Petitioner's counsel was notified that the
Comnussion would review the matter on June 22,2011 and that the Division statt was
recommending a $150.000 00 bond amount

8 No one appeared on behalt of Petiioner at the June 22 meeting  On July
27 2011 the Division and the Comnussion entered their Findings of Fact Conclusions of
Law and Order assessing a fine ot $300 00 for musrcpresentations in hus rencwal
applicaton. ordering Peutioner to post a bond m the amount of $150.000 00 within 30
days trom the date ot the order and revohing Peutioner's license 1f 1t tailed to post the

bond within 30 days




9 Petitioner filed a timely request tor agency review  The Division filed its

response and Petitioner has tiled a reply briet

CONCLUSIONS OF LAW
1 The standards for agency review within the Department ot Commerce
correspond to those established by the Utah Adnunistrative Procedures Act ("UAPA"),?
Utah Code Annotated Sectton 63G-4-403(4)
2 A party requesting agency review bears the burden of setting forth any
factual or legal basis in support ot that request including adequate supporting arguments

and citation to the hearing record and to appropriate legal authonity  Section R151-4-
902(2)

3 Petiuoner has fatled to state factual and legal arguments to challenge the
Division decision and has not stated a basis tor review  Therefore. the appropnate
standard of review 1s reasonableness Bwnwrd v Motor 1eludle Dy 905 P 2d 317 320
(Utah 1992) (holding that when a governing statute grants explicit discretion to the
Division, the Fxecutive Duector applhies a teasonableness and rationahity standard)

4 Under Utah Code Ann 3 58-1-106(!1)d) and (h) 58-1-401 and 58-55-
103 1)(b)(1v). the Division and the Comnmnission are given exphicit discretion to take
administratine action against persons m violation of the laws and rules administered and
enforced by tl ¢ Division to revoke a license or take other action upon a licensee  The

Division and tne Comnussion are expressly authorized to determine whether a contractor

meets financi responsibihity requirements and 1t they find that financial responsibility

Utah A Imin Code R151-4-905




has not been met. they may prohibut the licensee trom engaging in the construction trades
or may require a bond in an amount they determine to be appropriate Section 58-35-306

5 In addition. the Division and the Commussion may revoke or otherwise act
upon the license of any hicensee who has engaged 1n unprofessional or unlawful conduct
Section 58-1-401 Unprofessional conduct has been detined to include tailing to
maintain financial responsibihity  Subsection 58-55-502(1) It is unlawtul conduct to
willtully or deliberately misrepresent or onut a material fact in connection with an
application 1o obtain or renew a contractor license Subsection 58-55-501(9)

6 Petittoner has tailed to establish any abuse of discretion by the Division
and the Commuission in revoking 1ts hicense. 1ssuing a $500 tine and requiring a
$150 000 00 bond Petitioner's request for agency review states that Mr Wakeman could
not attend the June 22 meeting ot the Comnussion and that he contacted the Division and
informed a staff member that he could not attend. Petitoner asks that the bond amount be
teduced to $50 000 00 However. neither Wakeman nor Petitioner's counsel submitted a
written request tor an extension of the proceedings betore the date of the proceeding and
no showing has been made that an extension was appropriate  The Division had
previously notified Peutioner that no evidentiary hearning was available Evenif Mr
Waheman could not attend the Commussion meeting on June 22, Petitioner was
represented by counsel during the Division's proceedings and counsel could have
appeared on his behalt Petttioner's counsel was aware that a bond of $150,000 00 would

be recommended by Division stafl. 1f counsel could not appear they could have



submitted a written request (o reduce the bond amount with arguments as to why alesser
amount was appropriate in light of the apphcable law

7 In addition. the Executive Director's review 1s based on the Division's
record  Subsection 63G-4-403(4) Peutioner's request to reduce the bond amount on
agency review 15 inappropriate. as Pentioner did not aliow the Division and the
Commission an opportunity to consider his request 3 Moreover. Petitioner has not stated
an appropriate basis to reduce the amount. saying only that it costs $6,000 to obtain a
$150.000 00 bond It does not challenge the findings about the Maiwaring judgment or
the financial 1ssues that led to Mr Wakeman's bankruptcy filing. or the fact that
Penmoner did not disclose these 1tems 1n the renewal apphcation

8 Finally. based on the circumstances ot this case the Division and the
Commission's action was reasonable given Petitoner's unlawful conduct in failing to
disclose the judgment against 1ts owner and 1ts owner's bankruptcy tiling and based on
unprofessional conduct in fathing to maimntain financial responsibility The Division and
the Comnussion reasonably rejected Petitioner's argument that three years had passed
since the bankruptcy filing such that a bond should not be required Pentioner’s unlaw tul
conduct cannot be 1gnored A licensee should not be rewarded tor tailing to disclose
negative financial mlormation relevant to its license and fater arguing that sutticient ume

has lapsed since 1ts negative financial status

In its Reply Petiioner makes yet another new request on agency review that cannot be
considered ashing that the license be placed on mactive status



ORDER
For the foregoing reasons the order of the Division of Occupational and
Prolessional Licensing and the Construction Services Commussion revoking Petiioner's
conltractor license 1s hereby atfirmed It Peutioner applies tor reinstatement of 1ts license,

tt must post a $150.00 00 bond

NOTICE OF RIGHT TO APPEAL
Judicial Review of this Order may be obtained by filing a Petition for Review
with the District Court within 30 days atier the 1ssuance of this Order Any Petition for
Review must comply with the requirements of Sections 63G-4-401 and 63G-4-402. Utah
Code Annotated In the alternative. but not required in order to exhaust administrative
remedies. reconsideration may be requested pursuant to Bow geous v Department of
Commerce ¢t ul 981 P 2d 414 (Utah App 1999) within 20 days afier the date of this

Order pursuant to Section 63G-4-302

H
Dated this i ) — of December 2011
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Utah Department ot Conimetce






